Southern Utah Wilderness Alliance — Center For Biological Diversity — Conservation Colorado —
Green River Action Network — Living Rivers — Natural Resources Defense Council —
Sierra Club — The Wilderness Society

HAND DELIVERED
January 2, 2018

Ed Roberson

Utah State Director

Bureau of Land Management
440 West 200 South, Suite 500
Salt Lake City, UT 84101-1345

RE:  Protest of the Bureau of Land Management, Canyon Country District’s Notice of
Competitive Oil and Gas Lease Sale to be Held on or around March 20, 2018

Dear Director Roberson:

In accordance with 43 C.F.R. §§ 4.450-2 and 3120, the Southern Utah Wilderness Alliance,
Center for Biological Diversity, Conservation Colorado!, Green River Action Network, Living
Rivers, Natural Resources Defense Council, Sierra Club, and The Wilderness Society
(collectively, “SUWA™) hereby timely protest the March 20, 2018, offering of the following
twenty-four (24) oil and gas lease sale parcels in the Bureau of Land Management’s Canyon
Country District (BLM):

UTU-92994 (Parcel 1); UTU-92996 (Parcel 3); UTU-92997 (Parcel 4);
UTU-93016 (Parcel 28); UTU-93017 (Parcel 29); UTU-93018 (Parcel 30);
UTU-93019 (Parcel 31); UTU-93020 (Parcel 32); UTU-93021 (Parcel 33);
UTU-93022 (Parcel 34); UTU-93023 (Parcel 36);, UTU-93024 (Parcel 37);
UTU-93025 (Parcel 38); UTU-93026 (Parcel 39); UTU-93027 (Parcel 40);
UTU-93028 (Parcel 41); UTU-93029 (Parcel 42); UTU-93030 (Parcel 43);
UTU-93031 (Parcel 44); UTU-93032 (Parcel 47); UTU-93033 (Parcel 48);
UTU-93034 (Parcel 49); UTU-93035 (Parcel 50); UTU-93036 (Parcel 51)
(Protested Parcels).

See generally Environmental Assessment, DOI-BLM-UT-Y010-2017-0240-EA, March 2018
Competitive Oil and Gas Lease Sale (Nov. 2017) (EA or Lease Sale EA). As explained below,
BLM’s decision to sell these parcels violates the National Environmental Policy Act (NEPA}, 42
U.S.C. §§ 4321 et seq.; the Federal Land Policy and Management Act (FLPMA), 43 U.S.C. §§
1701 et seq.; the National Historic Preservation Act (NHPA), 54 U.S.C. §§ 300101 ef seq.; the
Administrative Procedures Act (APA), 5 U.8.C. §§ 551-559, 701-706, the Endangered Species

! Conservation Colorado joins this protest as to only Parcels 50 and 51.



Act (ESA), 16 U.S.C. §§ 1531 et seq. and the regulations and policies that implement these
laws.?

| 8 Leasing Is the Point of Irretrievable Commitment of Resources

It is critical that BLM undertake legally sufficient comprehensive NEPA analysis before
deciding to.offer, sell and issue the Protested Parcels as subsequent approvals by BLM will not
be able to coinpletely eliminate potential environmental impacts. Unfortunately, BLM has not
fully. analyzed potential and reasonably foreseeable impacts that could flow from its leasing
decision. The sale of leases without no surface occupancy (NSO) stipulations represents an
irréversible and irretrievable commitment of resources. BLM cannot make such a commitment
without adequate analysis:

BLM regulations, the courts and [Interior Board of Land Appeals (Board))
precedent proceed under the notion that the issuance of a lease without an NSO
stipulation conveys to the lessee an interest and a right so secure that full NEPA
review must be conducted prior to the decision to lease.

S. Utah Wilderness Alliance, 159 IBLA 220, 241 (2003); see also Pennaco Energy, Inc. v. U.S.
Dep't of the Interior, 377 F.3d 1147, 1159 (10th Cir. 2004) (“Agencies are required to satisfy the
NEPA ‘before committing themselves irretrievably to a given course of action, so that the action
can be shaped to account for environmental values.”™ (quoting Sierra Club v. Hodel, 848 F.2d
1068, 1093 (10th Cir. 1988))). Thus, in Southern Utah Wilderness Alliance, the IBLA explained
that

[tThe courts have held that the Department must prepare an [environmental impact
statement (“EIS™)] before it may decide to issue such “non-NSO” oil and gas
leases. The reason . . . is that a “non-NSQO” lease “does not reserve to the
government the absolute right to prevent all surface disturbing activities™ and thus
its issuance constitutes “an irretrievable commitment of resources™ under section
102 of NEPA.

159 IBLA at 241 (quoting Friends of Southeast's Future v. Morrison, 153 F.3d 1059, 1063
(9th Cir. 1998)).

As the Board has recognized, “[i]f BLM has not retained the authority to preclude e/l surface
disturbance activity, then the decision to lease is itself the point of ‘irreversible, irretrievable
commitment of resources’ mandating the preparation of an EIS.”” Union Oil Co. of Cal., 102
IBLA 187, 189 (1988) (quoting Sierra Club v. Peterson, 717 F.2d 1409, 1412 (D.C. Cir. 1983))
(emphasis added); see also S. Utah Wilderness Alliance, 159 IBLA at 241-43 (same); Sierra
Club, Or. Chapter, 87 IBLA 1, 5 (1985) (finding that because issuance of non-NSQ oil and gas
leases constitutes an irreversible commitment of resources, BLM cannot defer preparation of an
EIS unless it either retains authority to preclude development or issues the leases as NSO).

BLM itself identifies lease issuance as the point of irretrievable commitment of resources:

* Unless expressly stated otherwise each argument in this protest applies to all Protested Parcels.
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The BLM has a statutory responsibility under NEPA to analyze and document the

direct, indirect and cumulative impacts of past, present and reasonably foreseeable

future actions resulting from Federally authorized fluid minerals activities. By law,

these impacts must be analyzed before the agency makes an irreversible

commitment. In the fluid minerals program, this commitment occurs at the point of
lease issuance.

BLM, H — 1624-1 — Planning for Fluid Mineral Resources § 1.B.2, at I-2 (Jan. 28, 2013)
(emphasis added) (BLM Handbook 1624) (attached); see also S. Utah Wilderness Alliance v.
Norton, 457 F. Supp. 2d 1253, 1256 (D. Utah 2006) (“In sum, ‘in the fluid minerals program, the
point of irretrievable and irreversible commitment occurs at the point of lease issuance.””
(quoting Pennaco, 377 F.3d at 1160} (internal alterations omitted)).

In the present case, BLM has failed to analyze all reasonable, foreseeable potential impacts of oil
and gas development from the sale of the Protested Parcels and instead has unlawfully delayed
that analysis to a later date. As explained below, this failure may have irreversible negative
impacts on numerous values including, but not limited to, air quality and climate change, cultural
and historic resources, Hovenweep and Canyons of the Ancients National Monuments, and
wilderness-caliber lands.

II. BLM’s Treatment of Cultural Resources Violated the NHPA and NEPA .
a. BLM’s Treatment of Cultural Resources Violated the NHPA

Congress enacted the NHPA in 1966 to implement a broad national policy encouraging the
preservation and protection of America’s historic and cultural resources. See 54 U.S.C. §
300101. The heart of the NHPA 1is Section 106, which prohibits federal agencies from approving
any federal “undertaking” unless the agency takes into account the effects of the undertaking on
historic properties that are included in or eligible for inclusion in the National Register of
Historic Places. 54 U.S.C. §§ 306108, 300320; see also Pueblo of Sandia v. United States, 50
F.3d 856, 859 (10th Cir. 1995). Section 106 is a “stop, look, and listen provision” that requires
federal agencies to consider the effects of their actions and programs on historic properties and
sacred sites before implementation. Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d
800, 805 (9th Cir. 1999); see also Valley Cmty. Pres. Comm’n v. Mineta, 373 F.3d 1078, 1085
(10th Cir. 2004).

To adequately “take into account” the impacts on archeological resources, all federal agencies
must comply with binding Section 106 regulations established by the Advisory Council on
Historic Preservation (Advisory Council). Under these regulations, the first step in the Section
106 process is for an agency to determine whether the “proposed [f]ederal action is an
undertaking as defined in [Section] 800.16(y).” 36 C.F.R. § 800.3(a). Undertakings include any
permit or approval authorizing use of federal lands. /d. § 800.16(y). If the proposed action is an
undertaking, the agency must determine “whether it is a type of activity that has the potential to
cause effects on historic properties.” Id. § 800.3(a). An effect is defined broadly to include
direct, indirect and/or cumnulative adverse effects that might alter the characteristics that make a



cultural site eligible for listing in the National Register of Historic Places. See id. § 800.16(i); 65
Fed. Reg. 77,698, 77,712 (Dec. 12, 2000).

The agency next “[d]etermine[s] and document[s] the area of potential effects” and then
“[r]leview[s] existing information on historic properties within [that] area.” 36 C.F.R. §
800.4(a)(1)-(2). “Based on the information gathered, . . . the agency . . . shall take the steps
necessary to identify historic properties within the area of potential effects.” /d. § 800.4(b). “The
agency shall make a reasonable and good faith effort to carry out appropriate identification
efforts.” Id. § 800.4(b)(1).

If the undertaking is a type of activity with the potential to affect historic properties then the
agency must determine whether in fact those properties “may be affected” by the particular
undertaking at hand. /d. § 800.4(d}2).® Having identified the historic properties that may be
affected, the agency considers whether the effect will be adverse, using the broad criteria and
examples set forth in section 800.5(a)(1). Adverse effects range from the “[p]hysical destruction
of or damage to all or part of the property,” id. § 800.5(a)(2)(i), to “[i]ntroduction of visual,
atmospheric or audible elements that diminish the integrity of the property’s significant historic
features.” id. § 800.5(a)(2)(v). If the agency concludes that the undertaking’s effects do not
meet the “adverse effects” criteria, it is to document that conclusion and propose a finding of “no
adverse effects.” Id. § 800.5(b), 800.5(d)(1).

In addition to identifying and consulting with Native American tribes throughout the process
detailed above, “[c]ertain individuals and organizations with a demonstrated interest in [an]
undertaking may participate as consulting parties due to ... their concern with the undertaking’s
effects on historic properties.” 36 C.F.R. § 800.2(c)(5). If BLM “proposes a finding of no
adverse effect, [it] shall notify all consulting parties and provide them with the documentation
specified” in § 800.11(e). fd. § 800.5(c). “If, within the 30 day review period . . . any consulting
party notifies [BLM] in writing that it disagrees with the [no adverse effect] finding and specifies
the reason for the disagreement in the notification, [BLM] shall either consult with the party to
resolve the disagreement, or request the [ACHP] to review the findings.” Id. § 800.5(cX2)(i).

“The agency official should [also] seek the concurrence of any Indian tribe . . . that has made
known to the agency official that it attaches religious and cultural significance to a historic
property subject” to a no adverse effect finding. /d. § 800.5(c)(2)(iii).

If the agency official concludes that there may be an adverse effect, it engages the public and
consults further with the state historic preservation officer, Native American tribes, any
consulting parties, and the Advisory Council in an effort to resolve the adverse effects. /d. §§
800.5(d)(2), 800.6.

As BLM acknowledges, “[o]nce the lease has been issued, the lessee has the right to use as much
of the leased land as necessary to explore for, drill for, extract, remove, and dispose of oil and
gas deposits located under the leased lands,” subject to limited restrictions. EA at 5. Leasing is

* The agency may also determine that there are no historic properties present or there are
historic properties present but the undertaking will have no effect upon them, at which point it consults with the
State Historic Preservation Officer and notifies relevant Native American tribes of its conclusion. Id, § 300.4(d)(1).
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the point at which BLM makes an irretrievable commitment of resources such that BLM can no
longer preclude surface disturbing activities on lease parcels. See, e.g., Union Qil Co. of Cal et
al., 102 IBLA at 189. Accordingly, BLM must fully comply with the NHPA at the leasing stage.
It has failed to do so here.

SUWA is a consulting party for the March 2018 lease sale. See Letter from Lance Porter,
District Manager, BLM, to Neal Clark, SUWA (Aug. 2017) (attached). BLM initiated
consultation for the March 2018 lease sale in August 2017. /d. On September 27, 2017, BLM
provided a draft cultural resources report to consulting parties with a preliminary determination
that the proposed lease sale would have *“no adverse effect” on cultural resources. See BLM,
Utah State Office, Cultural Resources Review for the March 2018 Canyon Country District Oil
and Gas Lease Sale 7 (Sept. 25, 2017). In October 2017, consulting parties SUWA, National
Trust for Historic Preservation, Friends of Cedar Mesa, and Utah Rock Art Research Association
submitted separate letters commenting on and objecting to BLM’s preliminary “no adverse
effect” determination. SUWA incorporates by reference protests filed by Friends of Cedar Mesa,
National Trust for Historic Preservation and Utah Rock Art Research Association. Although
BLM relies on a revised cultural resources report in its final EA, BLM has not yet completed or
sent to consulting parties a final cultural resources report. SUWA reserves the right to
supplement this protest when it receives and reviews BLM’s final cultural resources report.

i. BLM Failed to Make a Reasonable and Good Faith Effort to
Identify Cultural Resources

As discussed above, BLM must “make a reasonable and good faith effort” to identify cultural
resources. 36 C.F.R. 800.4(b)(!). To do so, the agency must “take into account past planning,
research and studies ... the nature and extent of potential effects on historic properties, and the
likely nature and location of historic properties within the area of potential effects.” Id.

The BLM has prepared a cultural resources “records search” to support the March 2018 oil and
gas lease sale. EA at 21, That is, BLM staff reviewed previous survey results located in the
Moab and Monticello Field Offices and the SHPO’s online database and summarized those
records. In this case, the records search is insufficient. As the Advisory Council emphasized in
its preamble to the Section 106 regulations, knowing the historic properties at risk from an
undertaking is essential: “[i]t is simply impossible for an agency to take into account the effects
of its undertaking on historic properties if it does not even know what those historic properties
are in the first place.” 65 Fed. Reg. 77,698, 77,715 (Dec. 12, 2000); see also Pueblo of Sandia,
50 F.3d at 861-62 (holding that U.S. Forest Service failed to make a good faith effort to identify
cultural resources when it concluded that a canyon did not contain traditional cultural properties
despite having information to the contrary).

To satisfy its reasonable and good faith identification efforts, BLM must — at the very least —
analyze all existing cultural resource information that it has on hand. It has not done so here.
BLM’s Moab and Monticello field offices recently completed field-office-wide Class I
inventories with accompanying associated archaeological site predictive models. See BLM,
Utah State Office, Cultural Resources Review for the March 2018 Canyon Country District Qil
and Gas Lease Sale, at 4-5 (Sept. 25, 2017) (Draft Cultural Report). While archaeological



models are far from perfect, they do provide information about the potential location of
undiscovered sites. /d. BLM prepared these predictive models to “help facilitate planning
efforts; for example, by identifying areas of high probability that could merit special
management attention.” See BLM, Monticello Field Office, A Class I Cultural Resource
Inventory Administered by the Bureau of Land Management, Monticello Field Office 8-1 (Sept.
2017) (Monticello Class I inventory). The predictive models for each of the field offices are
actually a series of different models — six site type models and one composite model. /d. at 8-2,
8-94. The composite model combines all of the site type models to create an overall model of
archaeological sensitivity. /d. at 8-2, 8-28, 8-94.

The Monticello Class | inventory notes that historic resources benefit when “a proponent can site
their project away from areas with a high probability for the presence of unknown archaeological
localities.” Monticello Class I inventory at 8-4. The Monticello Class I inventory also
emphasizes that it is important to account for different site types in planning models. See id. at
8-1 (“[T]he distribution of different types of cultural resource sites is likely to be influenced by
different environmental factors.”); see also id. at 8-48 — 8-54 (describing the important
environmental factors correlated with different site types; e.g., prehistoric open with features
sites are correlated with proximity to waterbodies and negatively correlated with elevation and
ponderosa pine forests, whereas historic artifact scatters are correlated with Pinyon-Juniper
Woodlands and shrublands and areas with high relative elevation).

The individual site type models provide BLM detailed information about the potential resources
on the ground, allowing the agency to assess potential adverse effects from the lease sale. See
Monticello Class I inventory at 8-59 — 8-74, 8-79. However, rather than utilize the individual
site type maps to assess the potential location of undiscovered archaeological sites and potential
effects to those sites, BLM arbitrarily relies only on the composite model map for that analysis.
See EA, Appendix E at 15-16. The Moab and Monticello composite model maps provide a
demonstrably incomplete picture about potential cultural site location on the ground. SUWA
has provided BLM cultural resources staff with detailed examples of the problems with
using the composite model map as opposed to the individual site type maps. Because of the
sensitive nature of this information, it is not included in the public version of the protest. It
is incorporated by reference here.

By deliberately ignoring the individual site type model to evaluate potential effects to cultural
resources, BLM has failed to comply with its obligation to “take into account past ... research
and studies ... and the likely nature and location of historic properties within the area of potential
effect.” 36 C.F.R. § 800.4(b)(1). Accordingly, BLM has failed to make a reasonable and good
faith effort to identify cultural resources.

ii. BLM’s No Adverse Effect Determination is Unsupported and
Arbitrary

BLM’s conclusion that the sale of the Protested Parcels will result in “no adverse effect” to
historic properties is arbitrary and capricious. NHPA regulations provide that BLM must
determine whether an undertaking may have an adverse effect on historic properties. See 36
C.F.R. § 800.4(d)(2); 36 C.F.R. § 800.5(a). Recently, the ACHP reiterated to BLM that “[a]n



adverse effect finding does not need to be predicated on a certainty.” See Letter from Reid J.
Nelson, Director in the Office of Federal Agency Programs, Advisory Council on Historic
Preservation, to Ester McCullough, Vemal Field Office Manager, Bureau of Land Management
{Dec. 12, 2016) (attached). Furthermore, “adverse effects” are defined broadly and include
impacts to a historic property’s “location, design, setting, materials, workmanship, or
association.” 36 C.F.R. § 800.5(a)(1). As noted above, adverse effects include “[i]ntroduction
of visual, atmospheric or audible elements that diminish the integrity of the property’s significant
historic features.” Id. § 800.5(a)}(2)(v).

The lands encompassed by the Protested Parcels are recognized as being incredibly rich in
cultural resources, reflecting thousands of years of human history. EA at 21. Sites within the
lease parcels include Ancestral Puebloan habitation sites, structures and artifact scatters;
petroglyphs and pictographs; Navajo sweat houses and hogans; and potential segments of the
Old Spanish Trail. /d. There are 1346 recorded cultural sites within the proposed lease parcels,
984 of which have been determined eligible for listing on the National Register of Historic
Places. Id. In parcel 38 alone, there are 206 known sites, 145 of which are eligible for listing
under the NRHP. Despite the density of cultural resources in these parcels, BLM concludes that
the lease sale would have no adverse effect on historic properties. That conclusion is arbitrary
and capricious.

First, BLM bases its determination that there will be “no adverse effect” to cultural resources on
an incorrect interpretation of the definition of and criteria for “adverse effects.” BLM states:
“[wlhile this lease sale has the potential to impact cultural resources, these impacts do no [sic)
reach the significant, or adverse effects, threshold.” EA at 38. The agency also states that the
existence of an area with high potential for cultural resources “does not mean that an undertaking
will have an adverse effect.” EA app. E at 16-17 (emphasis added). There is no basis
whatsoever in the NHPA or its implementing regulations for this novel interpretation of the term
“effects.” NHPA regulations do not contain a significance threshold for adverse effects. See 30
C.F.R. § 800.5. Instead, an adverse effect occurs “when an undertaking may alter, directly or
indirectly any of the characteristics of historic property that qualify the property for inclusion in
the National Register in a manner the integrity of the property’s location, design, setting,
materials, workmanship, feeling, or association.” /d, (emphasis added). The broad definition of
adverse effects was intended to encompass indirect effects and requires BLM to consider all
potential effects on the characteristics that contribute to a historic property’s significance. See
Protection of Historic Properties, 65 Fed. Reg. 77698, 77720 (Dec. 12, 2000). Either an effect
may diminish the integrity of a property and must be resolved or it does not. There is no
requirement for effects to meet a heightened significance threshold. /d. In addition, the question
is whether an undertaking may have an adverse effect on historic properties, not whether an
undertaking will have an adverse effect on historic properties. /d, BLM has asked and answered
the wrong questions.

Second, the EA itself is clear that there are potential impacts from leasing the twenty-nine
parcels at issue and thus BLM’s no adverse effect determination is without basis. The EA details
potential adverse impacts to cultural resources from development that may occur as a result of
the sale of a non-NSO lease, including “physical disturbance of a site from the construction of a
well pad, associated access roads, or associated infrastructure.” EA at 38. The EA also



describes potential indirect effects to cultural resources, including “changes to the landscape
which result in impacts to a site’s setting, feeling, or association; increased rock art exposure to
dust resulting from increased traffic on roads; visual impacts to sensitive rock art sites ... and the
potential to increase public access, potentially leading to increased vandalism and looting.” /d.
Finally, with regard to cumulative impacts, the EA explains that “exploration and possible
development of the lease parcels may contribute to impacts from the past and present
development, impacting the setting and feeling of both the individual sites and landscapes
surrounding them.” Id. at 68. Thus, BLM’s admission that there may be direct, indirect, and
cumulative impacts from leasing means BLM’s assertion that there will be “no adverse effects”
is plainly incorrect. Precisely because there may be adverse effects, BLM must continue to
follow the processes set forth in 36 C.F.R. §§ 800.5-800.6.

Third, BLM’s analysis does not support its conclusion that there is room for reasonably
foreseeable development in all lease parcels without causing adverse effects to historic
properties. BLM asserts that topographic complexity and judicious placement of well pads in the
individual lease parcels demonstrates that there will be no adverse effect to historic properties.
EA at 38-39. This is not accurate. BLM analyzed potential viewshed impacts from leasing and
development to several cultural sites — those within Recapture Canyon and the Three Kivas site.
EA at 29-30, 51-60. However, the viewshed analysis only examines whether impacts would be
visible to recreation visitors and affect the experiences of those visitors. /d. at 30, 51, 56, 60.
This is a different analysis from whether leasing and reasonably foreseeable development may
affect the integrity of a historic property. 36 C.F.R. § 800.5. OQil and gas development in the
parcels would include the use of bulldozers, scrapers, graders and drilling rigs to construct well
pads and maintenance facilities, construct or improve roads, and drill. See EA at 9-11.
Development would also lead to increased use of roads both by industrial and recreational traffic.
EA at 38. Topographic complexity and judicious well pad placement does not account for the
potential audible and atmospheric impacts to historic properties from this type of industrial
development. See 36 C.F.R. § 800.5(a)(2)(v). It also does not account for the potential impact to
rock art from exposure to dust and the potential to lead to increased vandalism to and looting of
cultural resources. EA at 38.

Finally, the existence of lease stipulations does not support BLM’s determination of no adverse
effect. The Standard Cultural Resource Stipulation, H-3120-1 — which is attached to all parcels in
the lease sale — only states that leases may contain historic properties and BLM may require
modification to exploration and development proposals. EA app. A at 1, 25. BLM does not
maintain the authority to preclude all surface disturbance. Furthermore the controlled surface
use stipulations — both for Cultural (UT-S-170) and Alkali Ridge ACEC (UT-§-17) — allow
exceptions to be granted if BLM determines that avoidance of direct and indirect impacts to
historic properties is not feasible. EA, Appendix A at 26, 29. BLM cannot preclude — and may
expressly allow — impacts to historic properties. Accordingly, BLM’s determination of no
adverse effects is unsupported and arbitrary.

b. BLM Failed to Take a Hard Look at Impacts to Cultural Resources

In addition to BLM’s obligations under the NHPA, NEPA requires BLM to take a “hard look™ at
the environmental effects of a proposed action. Silverton Snowmebile Club v. U.S. Forest Serv.,



433 F.3d 772, 781 (10th Cir. 2006). An EA must demonstrate “the agency’s thoughtful and
probing reflection of the possible impacts associated with the proposed project.” /d. (quoting
Comm. To Preserve Boomer Lake Park v. Dep't of Transp., 4 F.3d 1543, 1553 (10th Cir. 1993)).
“General statements about ‘possible’ effects ... do not constitute a ‘hard look’ absent a
justification regarding why more definitive information could not be provided.” Neighbors of

Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1380 (9th Cir. 1998).

As discussed above, BLM must undertake legally sufficient comprehensive NEPA analysis
before deciding to offer, sell and issue the Protested Parcels because subsequent approvals by
BLM will not be able to completely eliminate potential impacts to cultural resources. “If BLM
has not retained the authority to preclude al/ surface disturbing activity, then the decision to lease
is itself the point of ‘irreversible, irretrievable commitment of resources.”” Union of Qil Co. of
Cal., 102 IBLA at 189. BLM — even with the attached lease stipulations — does not retain the
authority to preclude all surface disturbing activity on the lease parcels. Accordingly, it must
take a hard look at impacts to cultural resources at the leasing stage. It has not done so here.

First, BLM did not analyze all of the existing cultural resource information it has on hand to
evaluate take a hard look at the impacts of leasing to cultural resources. See Draft Cultural
Report, at 4. Importantly, BLM did not use the individual site type predictive models that
provide more precise information with regard to the potential location of undiscovered cultural
sites and the potential impacts to those sites. /d. at 204. BLM cannot meaningfully analyze
potential impacts without considering the information it has available to it. BLM’s refusal to do
so here is a textbook example of the agency failing to take a hard look at a problem.

Second, BLM’s discussion of direct, indirect, and cumulative impacts to cultural resources is
insufficient. The EA only contains a cursory discussion of impacts to cultural resources, listing
potential direct and indirect impacts and concluding — without data to support its conclusion —
that those effects will not be significant. EA at 38. The EA contains no discussion of cumulative
impacts. EA at 68. It merely states that exploration and development on the leases may impact
the setting and feeling of individual sites and the surrounding landscapes. EA at 68. This does
not constitute a *hard look™ at impacts to cultural resources.

BLM attempts to get around its “hard look™ obligation by asserting that lease stipulations allow it
to control future development on the lease. As discussed above, this is not accurate. BLM
cannot preclude all surface disturbance on the leases, a lessee “has the right to use as much of the
leased land as necessary to explore for drill for, extract, remove, and dispose of oil and gas
deposits located under the leased land,” subject to some restrictions. EA at 5. The Standard
Cultural Resource Stipulations only states that BLM may require modification to exploration and
development proposals. EA app. A at 1, 25. The controlled surface use stipulations — for
Cultural (UT-S-170) and UT-S-17) — allow BLM to grant exceptions to be granted if avoidance
of direct and indirect impacts is not feasible. EA app. A at 26, 29. Precisely because BLM
cannot preclude — and may allow — impacts to cultural resources, it must take a “hard look™ at
impacts to cultural resources before leasing. It has not done so here.



HI. BLM Failed to Take a Hard Look at Impacts to Air Quality and Climate
Change From Increased GHG Emissions

a. NEPA Requires BLM to Take a “Hard Look” at Potential Environmental
Impacts, Including GHG Emissions, and to do so at the Earliest Possible
Time

NEPA'’s hard look mandate requires BLM to analyze direct, indirect, and cumulative impacts
that may result from BLM’s approval of an action. Direct effects are “caused by the action and
occur at the same time and place.” 40 C.F.R. § 1508.8(a). Indirect effects are “caused by the
action and are later in time or farther removed in distance, but are still reasonably foreseeable.”
Id. § 1508.5(b). Cumulative impact “is the impact on the environment which results from the
incremental impact of the action when added to other past, present, and reasonably foreseeable
future actions regardless of what agency (Federal or non-Federal) or person undertakes such
other actions.” Id. § 1508.7.

Critical to NEPA’s hard look mandate is the fact that BLM must analyze the direct, indirect, and
cumulative impacts “at the earliest possible time” — which in the oil and gas lease sale context is
undoubtedly prior to the point of irretrievable commitment of resources. 40 C.F.R. § 1501.2; see
also Marsh v. Or. Natural Res. Council, 490 U.S. 360, 371 (1989) (recognizing NEPA analysis
“permits the public and other governmental agencies to react to the effects of a proposed action
at a meaningful time™); New Mexico ex rel. Richardson v. BLM, 565 F.3d 683, 707 (10th Cir.
2009) (“All environmental analyses required by NEPA must be conducted at the earliest possible
time.”) (citation and quotation omitted).

Federal courts have long rejected the idea of deferring site-specific analysis of oil and gas
impacts to the permitting stage. See, e.g., Sierra Club, 717 F.2d at 1415 (holding that when a
federal agency charged with administering oil and gas leasing no longer “retain[s] the authority
to preclude all surface disturbing activities” subsequent to issuing an oil and gas lease, “an EIS
assessing the full environmental consequences of leasing must be prepared” before “commitment
to any actions which might affect the quality of the human environment.”); Wyoming Outdoor
Council v. U.S. Forest Serv., 165 F.3d 43, 49 (D.C. Cir. 1999) (same); Ctr. for Biological
Diversity v. U.S. Dep't of Interior, 563 F.3d 466, 480 (D.C. Cir. 2009) (same); New Mexico ex.
rel. Richardson, 565 F.3d at 718 (holding where “BLM could not prevent the impacts resulting
from surface use after a lease issued, it was required to analyze any foreseeable impacts of such
use before committing the resources” and that “NEPA require[s] an analysis of the site-specific
impacts of [a lease sale] prior to its issuance, and BLM act[s] arbitrarily and capriciously by
failing to conduct one.”); Conner v. Burford, 848 F.2d 1441, 1451 (9th Cir.1988) (holding
“unless surface-disturbing activities may be absolutely precluded, the government must complete
an EIS before it makes an irretrievable commitment of resources by selling non-[no surface
occupancy] leases™).

Consistent with case law, BLM’s own fluid minerals planning handbook specifically states that
“[b]y law, {direct, indirect, and cumulative] impacts must be analyzed before the agency makes
an irreversible commitment. In the fluid minerals program, this commitment occurs at the point
of lease issuance.” BLM Handbook 1624 § B.2, at [-2,
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With regard to air quality and GHG emissions, NEPA’s mandate requires BLM to not only
disclose the volume of projected direct, indirect, and cumulative emissions, but also that the
agency must analyze the significance and severity of those emissions so that decisionmakers and
the public can determine whether and how those emissions should influence BLM’s leasing
decision. See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 351-52 (1989)
(recognizing that NEPA analysis must discuss “adverse environmental effects which cannot be
avoided[,]” which is necessary to “properly evaluate the severity of the adverse effects”). The
need to evaluate the extent of and impacts from GHG emissions through NEPA is bolstered by
the fact that “[t]he harms associated with climate change are serious and well recognized,” and
environmental changes caused by climate change “have already inflicted significant harms” to
many resources around the world. Mass. v. EPA, 549 U.S. 497, 521 (2007); see also id. at 525
(recognizing “the enormity of the potential consequences associated with manmade climate
change”).

BLM cannot hide behind the guise of uncertainty to avoid its NEPA obligations to analyze the
direct, indirect, and cumulative impacts of a proposed action at the earliest possible time.
“Speculation is recognized as being ‘implicit’ in NEPA, and judges ‘must reject any attempt by
agencies to shirk their responsibilities under NEPA by labeling any and all discussions of future
environmental effects as crystal ball inquiry.” Sierra Club v. U.S. Forest Serv., 857 F. Supp. 2d
1167, 1177 (D. Utah 2012) (citations omitted).

NEPA also requires that relevant information be made available to the public so that they “may
also play a role in both the decision making process and the implementation of that decision.”
Robertson, 490 U.S. at 349. Cf. Crr. for Biological Diversity v. Nat'l Highway Traffic Safety
Admin., 538 F.3d 1172, 1225 (9'" Cir. 2008) (remanding for new NEPA analysis).

b. BLM Unlawfully Postponed Its Direct and Cumulative Impact Analysis
of GHG Emissions, Air Quality, and Climate Change

BLM failed to analyze the direct and cumulative impacts to climate change from increased GHG
emissions from the issuance and development of the Protested Parcels, let alone analyze such
impacts at the earliest possible stage. The EA acknowledges that the climate is changing, that
these changes will have severe consequences, and that human emissions — in particular,
emissions from fossil fuel combustion — are the primary driver of these changes. See EA at 23-
25, 41-45.

Despite BLM’s acknowledgement of the mechanisms of climate change, the agency universally
disavows any responsibility for taking a hard look at the impacts of GHG emissions in the Lease
Sale EA because, according to BLM, leasing is only a paper transaction with no real world
impact. See, e.g., EA at 41 (describing the issuance of oil and gas lease parcels as an action
“which is administrative in nature”). To the extent the EA contains any meaningful discussion of
GHG and climate change at all, it does so for only potential indirect impacts. See EA at 42-43.
The EA contains no analysis regarding direct or cumulative GHG emissions or climate change
impacts. See id. at 41 (“There would be no GHG emissions as a direct result of the Proposed
Action, which is administrative in nature - i.e., issuance of leases for Federal mineral
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resources.”); id. at 69 (“the analysis presented above about the direct and indirect effects of GHG
emissions from the Proposed Action is also an analysis of the cumulative effects of the Proposed
Action.”). And BLM’s indirect impacts analysis consists of nothing more than performing basic
calculations that are completely untethered from any explanation as to their on-the-ground
effects on human health and the environment. See id. at 42-43. Stated differently, the GHG
emissions and climate change impact analysis in the EA is nothing more than a lengthy
explanation by BLM for why it failed to take a hard look.

i. BLM Failed to Quantify and Account for Direct GHG Emissions
from Oil and Gas Leasing, and Failed to Analyze the Effect of
those Emissions

BLM has failed to quantify direct GHG emissions associated with the Lease Sale EA, and
similarly failed to analyze the effect of those emissions, in violation of NEPA. “Direct effects . .
. are caused by the action and occur at the same time and place.” 40 C.F.R. § 1508.8(a). Here,
BLM refused to provide this required analysis, rationalizing its decision by arguing that “NEPA
analysis would be conducted at the APD stage, when specific development details with which to
analyze potential GHG emissions are likely to be known.” EA at 43. Because the Protested
Parcels are not offered subject to NSO stipulations in their entirety BLM must perform this
analysis now.

BLM admits that oil and gas drilling is the foreseeable result of issuing oil and gas leases. See,
e.g., EA at41. And that the act of leasing parcels for oil and gas development may contribute to
the effects of climate change through GHG emissions. fd. BLM also has the information
necessary to quantify direct emissions from lease development. For example, BLM estimates
that 11 wells may be drilled on the lease parcels. /d. at 34, 42. BLM identifies a per well
emission factor and quantifies the potential GHG emissions per well. /d. BLM then makes a
couple of basic calculations: a typical well will emit 1,192 tons per year of CO2,, a drill rig will
emit 2,305 tons per year of CO2, and indirect downstream emissions over the life of a producing
well will be approximately 30,887 metric tons of CO2. /d. at 42. Nevertheless, BLM refuses to
take the critical next step and connect the dots: it does not provide any meaningful context for
what these emissions estimates mean or, more importantly, whether predicted emissions will
have a significant impact to the environment including air quality, visibility, and public health.
For example, the EA does not:

¢ Include air quality dispersion modeling assessments of the direct impacts of the proposed
action alternative on compliance with NAAQS, on whether there will be significant
deterioration of air quality in the region and on whether there will be significant visibility
impacts;

* Recognize (or analyze) that GHG emissions can be harmful at levels below the
established legal threshold; or
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» Analyze potential visibility impacts from GHG emissions to Hovenweep and Canyons of
the Ancients National Monuments.*

There is no record evidence in the EA that BLM analyzed this or similar information. See Or.
Natural Desert Ass'nv. BLM, 625 F.3d 1092, 1121 (9th Cir. 2010} (courts will not “defer to a
void”).

Furthermore, BLM’s contention that accurate assessments of the direct effects of GHG emissions
is not possible at this time is contradicted by statements in the EA that BLM can analyze such
impacts but does not want to do so now because future development is uncertain and, in any
event, BLM considers leasing to be only a paper transaction. See, e.g., EA at 9 (“site-specific
analysis of individual wells and roads would occur when a lease holder submits an Application
for Permit to Drill (APD)”); id. at 41 (describing the issuance of oil and gas lease parcels as an
action “which is administrative in nature™).

In fact, as the Tenth Circuit recently held when it overturned BLM’s issuance of several coal
lease for inadequate climate change analysis:

We do not owe the BLM any greater deference on the question at issue here
because it does not involve “the frontiers of science.” The BLM acknowledged
that climate change is a scientifically verified reality. . . . Moreover, the climate
modeling technology exists: the {National Energy Modeling System] is available
for the BLM to use.

WildEarth Guardians v. BLM, 870 F.3d 1222, 1236-37 (10th Cir. 2017) (emphasis added;
citations omitted). This ruling closes the door on BLM’s claim that it cannot analyze the direct
effects and impacts of increased GHG emissions from leasing and development at the lease sale
stage. It plainly can and must do so.

ii. BLM Failed to Take a Hard Look at the Cumulative Impact of
GHG Enmissions to Climate Change, Air Quality, and the
Environment

1. BLM Admits That the EA Did Not Analyze Cumulative
Impacts from Increased GHG Emissions

The Lease Sale EA does not analyze the cumulative GHG emissions and climate change impacts
despite NEPA’s requirement that BLM do so. Cumulative impacts are “the impact on the
environment which results from the incremental impact of the action when added to other past,
present, and reasonably foreseeable future actions regardless of what agency (Federal or non-
Federal) or person undertakes such other actions.” 40 C.F.R. § 1508.7. “Cumulative impacts can
result from individually minor but collectively significant actions taking place over a period of
time.” /d. Cumulative impact analysis is a critical part of an agency’s NEPA analysis because

4 The EA’s analysis of visual resources does not include consideration of reduced visibility from increased VOC and
NO: or other pollutants from oil and gas development activities that by themselves or combined together create haze
or ozone, See generally EA at 50-61.
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“[t]he analysis in the EA . . . cannot treat the identified environmental concern in a vacuum.”
Grand Canyon Trust v. F.A.A.,290 F.3d 339, 346 (D.C. Cir. 2002).

BLM admits that it failed to analyze the cumulative impact to climate change from increased
GHG emissions but argues that such failure is justified because its analysis for direct and indirect
impacts was sufficient for purposes of cumulative impact analysis:

Since climate change and global warming are global phenomena, for purposes of
this NEPA analysis, the analysis presented [in the EA] about direct and indirect
effects of GHG emissions from the Proposed Action is also an analysis of the
cumulative effects of the Proposed Action. The BLM has determined that this
analysis adequately addresses the cumulative impacts for climate change from the
Proposed Action, and therefore a separate cumulative effects analysis for GHG
emissions is not needed.

EA at 69 (emphases added). This justification is wrong as a matter of law.

Cumulative impact analysis, by regulation, is broader than direct and indirect impact analysis
and thus consideration of the latter does not encompass the former. Cumulative impact analysis
requires BLM to consider past, present, and reasonably foreseeable future actions, including
individually minor actions that collectively result in significant impacts. 40 C.F.R. § 1508.7. In
contrast, direct and indirect effects are much narrower in focus. As noted supra, direct impact
analysis is for immediate impacts while indirect impact analysis looks at reasonable foreseeable
future impacts but neither consider past impacts or the impact of the proposed action when added
to other past, present, or future actions.

BLM’s position is all the more arbitrary when, as is the case here, the agency acknowledges that
it did not analyze the direct effect of increased GHG emissions and in fact postponed that
analysis until the agency receives a site-specific development proposal. EA at 41, 43. Similarly,
the indirect impact analysis in the EA for GHG emissions and climate change does not consider
past impacts or the proposed action in context with other past, present or future actions. Id. at
42-43. Instead, it only analyzes firture impacts resulting from the proposed action such as end
uses. [d. at 43.

Despite the recognized significance of the climate change problem, BLM has failed to analyze
how the issuance and subsequent development of the Protested Parcels fits into the ongoing and
worsening climate change problem. By failing to analyze the cumulative impact of GHG
emissions from the development of the proposed leases combined with past, ongoing, and future
fossil fuel development activities BLM does not know if/how:

e Increased NOx and VOC emissions will threaten the region’s compliance with
NAAQS; or

e Increased GHG emissions will impair visibility at Hovenweep or Canyons of the
Ancients National Monuments.
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EPA has repeatedly stated that BLM must consider the cumulative impacts of a proposed action
including to air quality and climate change. See, e.g., Letter from Robert E. Roberts, EPA, to
Selma Sierra, BLM 9 (May 23, 2008) (EPA recommending to BLM must revise its NEPA
analysis to include a cumulative impacts analysis of the annual projected GHG emissions from
the proposed project) (attached); Letter from Larry Svoboda, EPA, to Bill Stringer, BLM 6 (Oct.
16, 2009) (EPA stating that BLM’s NEPA analysis must “include the cumulative impact of
reasonably foreseeable energy development, energy-related activities and other activities that
may affect air quality[.]”) (attached).

The record evidence does not support BLM’s assertion that the direct and indirect impact
analysis in the EA is broad enough and detailed enough to satisfy BLM’s separate and distinct
NEPA obligation to analyze cumulative impacts from the issuance and development of the
Protested Parcels.

2. Cumulative Air Quality and GHG Emissions Impacts
Analyses Are Needed to Understand Information Presented
in the EA

BLM must perform cumulative air quality analysis to provide context for information provided
in the EA — information which is currently meaningless without such analysis. Cumulative
impact analysis, as envisioned by NEPA, requires BLM to connect the dots. BLM must do more
than merely present information to the public for their review. It must also take a hard look at
that information to determine the significance or lack of significance thereof:

NEPA does not permit an agency to remain oblivious to differing environmental
impacts, or hide these from the public, simply because it understands the general
type of impact likely to occur. Such a state of affairs would be anathema to
NEPA’s “twin aims” of informed agency decisionmaking and public access to
information.

New Mexico ex rel. Richardson, 565 F.3d at 707. BLM’s failure to do so here is arbitrary and
capricious.

‘For example, Table 3.2 in the EA contains a “summary of regional trends” for areas throughout
Utah and the Southwest. See EA at 18, tbl. 3.2. Included are Arches and Canyonlands National
Parks in Utah and Mesa Verde National Park in Colorado. fd. Visibility and ozone are
identified as “moderate” concerns for these parks. /d. And nitrogen deposition is identified as a
“significant concern” in Arches National Park and a “moderate” concern in Canyonlands and
Mesa Verde. Id. However, the EA is silent with regard to whether the issuance and
development of the Protested Parcels, which will result in increased VOC and NO,, will directly,
indirectly, or cumulatively impact and degrade these air quality conditions.

In addition, Figure 1 in the EA depicts an increasing trend in monitored ozone levels at
Canyonlands National Park. See EA at 19, Fig. 1. However, the depicted trend is only for the
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years of 1990 — 2007. Id.> Notably, Figure 1 depicts that the NAAQS for ozone is being
exceeded and based on the visible trend will continue to be exceeded. Id.® As noted supra, BLM
anticipates that additional ozone precursor pollutants will most likely be emitted as a result of the
lease sale decision but entirely failed in the EA to consider how that decision, when viewed with
other past, present, and reasonably foreseeable development activities, will impact the worsening
ozone trend. Relevant here, BLM states that Figure 1 “demonstrates that the area encompassing
the March 2018 lease sale is approaching the current 8-hr NAAQS of 75 ppb for ozone.” EA at
18. The current NAAQS for ozone is 70 ppm, not 75 ppb. BLM explains further that

Figure 1 shows ozone trends at the Canyonlands monitoring site expressed in
terms of the 4" maximum 8-hr value, the primary health-based standard, as well
as the W-126 values, which represent a weighted average that is biologically
relevant for evaluating impacts to sensitive vegetation. Studies show that some
types of vegetation are more sensitive to the deleterious effects of ozone than
humans are, and can exhibit injury or harm at ozone concentrations lower than the
current primary ozone standard.

EA at 18. Aside from the fact that BLM relied on the incorrect NAAQS for ozone — meaning
that the EA understates the potential harms of increased ozone precursor emissions, to the extent
it addresses them at all — the EA entirely failed to analyze the cumulative impact of increased
GHG emissions to sensitive vegetation which are identified by BLM as being more susceptible
to harm. See EA at 32 (acknowledging that the EA does not analyze direct and indirect impacts
because, allegedly, variations in emission control technologies prevented such analysis). BLM
has information that the agency itself has deemed “biologically relevant for evaluating impacts”
and thus, at a minimum, it must use that information to analyze such impacts.

In sum, BLM cannot rely on its direct and indirect impact analysis for GHG emissions and
climate change to satisfy its separate and broader NEPA requirement to analyze the cumulative
impact of oil and gas leasing and development.

IV.  BLM Failed to Update Its Air Quality Analysis in Violation of NEPA

The EA relies on air quality models conducted for areas more than forty miles (and as far as
ninety miles) away from the leases at issue but failed to adequately explain how or why those
models are representative of the topography and geological conditions found in and around the
Protested Parcels.

For air quality modeling, BLM relies primarily on the “Cane Creek Modeling Report™ and the
Moab MLP. See, e.g., EA at 19-20. BLM explains that the Cane Creek Modeling Report was
prepared for “a project with similar likely development characteristics as would be expected from

3 The only explanation provided by BLM for why it relied on this outdated information which is more than ten years
old rather than provide more recent and relevant information is that “ft]he date in Figure 1 . . . is information
displayed in support of the statement ‘Regional ozone concentrations are of concern in the lease area.”™ EA,
Appendix E at *27.

8 The clear trend upward in monitored ozone levels contradicts the information in Table 3.2 which indicates no trend
in ozone for Canyonlands National Park and Mesa Verde National Park,
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these lease [parcels).” EA at 19 (emphasis added). And BLM explains that the Moab MLP
contained “[f]ar-field modeling . . . to evaluate multiple source impacts over the entire MLP on
NAAQS and AQRVs.” Id. at 20. BLM explains further that “[t]he proposed action would not
include oil and gas development activities in excess of those modeled in these two studies.” Id.,
Appendix E at *23 (emphasis added). BLM concludes that these two air quality models
demonstrate that “the proposed action is not likely to violate, or otherwise contribute to any
violation of any applicable air quality standards, and may only contribute a small amount to any
projected future potential exceedance of any applicable air quality standards.” EA at 36. The EA
lacks critical information to support this conclusion.

The EA does not address a critical question: the appropriateness (or limitations) of the Cane
Creek Modeling Report or Moab MLP air quality model due to differences in topography,
airflow, or other environmental factors. For example, the Cane Creek Modeling Report does not
address topography, wind, or emissions dispersions range. Instead, it provides site-specific
emission estimates of various well development scenarios within that analysis area. See
generally Proposed Cane Creek Unit Expansion, Air Emission Estimates, Prepared by Golder
Associates Inc. (Oct. 2009) (attached). Similarly, the Moab MLP model relied on by BLM,
referred to as the Moab Master Leasing Plan Calpuff Far-Field Air Quality Analysis Technical
Support Document, limited its applicability to BLM managed lands inside and “near” the MLP
planning area. See Moab MLP DEIS, Appendix F (Moab MLP Air Quality Model) (attached).
This report unlike the Cane Creek Modeling Report included “terrain™ data as part of its analysis.
See id. at F-5. However, the Moab MLP Air Quality Model, contrary to BLM’s assertion in the
EA, did not conclude that no exceedances of NAAQS would occur. Rather, it contains no
conclusions at all but instead provides various emissions estimates under three different
development scenarios (i.e., high, medium, and low). /d. at F-2. These emissions estimates are
provided in cryptic tables for years 2006-2008 and taken from unidentifiable source points. /d.
at F-6 to F-15. Notably, neither the Cane Creck Modeling Report nor the Moab MLP Air
Quality Model encompass the lease parcels in the EA or explain that the topography and related
environmental factors in those areas are similar to those existing in and around the lease parcels.

In Southern Utah Wilderness Alliance v. DOI, the court held that BLM had acted arbitrarily and
capriciously in making its FONSI without considering whether to analyze more accurate data
from a more proximate location. 2016 WL 6909036 at *4-6 (D. Utah 2016). In that case, BLM
had relied on weather data from Canyonlands National Park to analyze site-specific impacts of a
16-well drilling project in the Uinta Basin, which is located nearly one hundred miles to the
north. Despite comments from EPA and SUWA that BLM needed to consider more
representative data such as from the air quality stations in the Uinta Basin, BLM approved the
project without updating its air quality analysis. /d. at *5. The court rejected BLM’s approach,
holding that “the law in this area should have informed the BLM’s decision to update the air
quality model at this stage.” /d. The court explained further that “[e]ach time new, site specific
data becomes available, and a new project is proposed, the BLM must take a hard look at it,
determine its significance, and explain its decision regarding the data’s significance.” Id. at *6.

Moreover, the court held that BLM also violated NEPA by failing to take a hard look at the

cumulative impacts of the 16-well project on ozone pollution. 2016 WL 6909036 at *7-8.
Specifically, BLM had relied on an outdated NEPA document for cumulative air quality impact
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analysis to conclude that air quality impacts would be minimal and within NAAQS. /d. at *7. In
so doing, BLM’s analysis overlooked a more recent air quality study which called into question
development scenarios and analyses in the former NEPA document. /d. at *8. BLM’s approach
violated NEPA because the agency provided no rationale for not including the latter study in its
NEPA analysis. /d. at *9. “Because the BLM made its finding of no significant impact without
utilizing the [updated analysis] its own experts produced . . . or explaining why it chose not to
rely on [that information], the Court concludes the BLM acted arbitrarily and capriciously.” /d.
at *10.

BLM has made all of the same mistakes here. BLM is relying on two air quality reports that do
not encompass the Protested Parcels but were instead prepared for regions located as far as
ninety miles to the north. The Cane Creek Modeling Report is objectively outdated since BLM
prepared that document in 2009 prior to EPA’s 2015 revision of NAAQS including for ozone
and does not contain the analysis BLM purports to rely on. And BLM provided no explanation
regarding whether those reports are representative of the region encompassed by the Protested
Parcels including topography, airflow, and other environmental factors. See 2016 WL 6909036
at *6 (holding unlawful BLM’s action because the agency gave “no explanation of why the more
localized data is not now ripe for analysis . . . [or] why the BLM chose not to update its model
with the more site specific data”). At most, the EA explains that the development activities (i.e.,
construction and drilling activities) expected on the lease parcels will be similar to those
analyzed in the Cane Creek Modeling Report and Moab MLP Air Quality Model. Also, as
discussed supra, the EA did not analyze cumulative GHG emission impacts, which is required by
NEPA. §. Utah Wilderness Alliance, 2016 WL 6909036 at *11 (“NEPA regulations require the
BLM to perform a cumulative impacts analysis that accurately accounts for the environmental
impact of all reasonably foreseeable actions, not merely the incremental impact from the Sixteen-
Well Project.”).

Furthermore, the Colorado BLM has recently prepared comprehensive air quality modeling
analysis for the Tres Rios, Uncompahgre, and Grand Junction field offices — field offices with
boundaries within only a few miles of the Protested Parcel.” See generally BLM, 2015 Annual
Report (May 2015), https://www.co.blm.gov/nepa/airreports/ AR2015.html (Colorado BLM Air
Quality Model). That air quality modeling report is significantly more detailed than either the
Cane Creck Modeling Report or the Moab MLP Air Quality Model. Among other attributes, the
Colorado BLM Air Quality Model can be used to measures “incremental contributions to
regional ozone formation and other criteria pollutants, as well as air quality related values. . . to
better understand the potential impacts of such temporal and spatial projections.” Id. The
information is “useful for making qualitative and quantitative comparisons with emissions levels
at the current pace of development[.]” /d. It also contains numerous options to view, compare,
and manipulate air quality related information including, but not limited to, pollutant monitoring
data, national emissions inventory data, high emissions scenarios, emissions vs. concentration
responses, and field office specific data and analysis. /d.

Notably, the Colorado BLM Air Quality Model provides detailed statistics, data, and analysis for
air quality related values in the Tres Rios field office — the field office immediately adjacent to
Parcel 50 and only a few miles from parcels 38, 47, 48, 49, and 51. This includes annual

? Parcels 50 and 51, for example, are located less than a mile from the Colorado boundary.
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emission data, oil and gas statistics, and an interactive “emissions tracking” program which
presents detailed information for oil and gas related pollutants such as VOC, NOx, and CO2. Id.
BLM cannot ignore that this information exists, especially when it is more current, detailed, and
proximate to the Protested Parcels than either the Cane Creek Modeling Report or Moab MLP
Air Quality Report. Instead, NEPA requires BLM to defer leasing the Protested Parcels to take a
hard look at the new air quality information — information prepared more than two years prior to
the EA — and make a determination as to its significance, and explain its decision regarding the
data’s significance. S. Urah Wilderness Alliance, 2016 WL 6909036 at *6. See also id. at 10
(“Because the BLM made its finding of no significant impact without utilizing the [updated
analysis] its own experts produced . . . or explaining why it chose not to rely on [that
information], the Court concludes the BLM acted arbitrarily and capriciously.”).

V. BLM Failed to Take a Hard Look at the Air Quality Impacts of the Lease
Sale, Which Necessitated Preparation of an EIS

NEPA requires BLM to take a “hard look” at the environmental impacts of proposed actions. 42
U.S.C. § 4332(c). A federal agency may prepare an EA to determine whether to prepare an EIS
or FONSI. 40 C.F.R. § 1508.9(a); 42 U.S.C. § 4332(C). If the EA concludes that the proposed
action will have no significant impact on the human environment, the agency may prepare a
FONSI. 40 C.F.R. § 1508.13. “If an agency decides not to prepare an EIS, it must supply a
‘convincing statement of reasons’ to explain why a project’s impacts are insignificant.” Blue
Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1998) (internal
citations omitted). “The statement of reasons is crucial to determining whether the agency took a
‘hard look’ at the potential environmental impact of a project.” /d. If the agency concludes that
there may be significant impacts, an EIS is required. 42 U.S.C. § 4332(C).

When evaluating significance, BLM must consider impacts to public health, proximity to
national parks and monuments, cumulative impacts, and whether the action threatens a violation
of laws or other requirements imposed for the protection of the environment. 40 C.F.R. §
1508.27(b). With respect to cumulative impacts, BLM must consider the impact of the proposed
action when added to other past, present, and reasonably foreseeable future actions. See id. §§
1508.7, 1508.25(c)(3). It must also consider the indirect impacts to the human environment
which are “later in time or farther removed in distance but still reasonably foreseeable.” Id. §
1508.8(b).

Here, BLM failed to take a hard look at the impacts of the lease sale, including direct, indirect,
and cumulative impacts from GHG emissions to climate change, on Hovenweep and Canyons of
the Ancient National Monuments, public health, and other resources. Indeed, the EA contains no
discussion of the significance factors. Moreover, as noted supra, the EA acknowledges that it
did not analyze cumulative impacts to air quality or climate change because BLM concluded -
incorrectly ~ that its direct and indirect air quality analysis satisfied that requirement.®

Further, despite acknowledging the existing and likely future viclations of NAAQS for ozone,
the EA fails to discuss the serious health impacts of the region’s poor air quality. These health

& As noted supra, BLM did not analyze direct GHG emissions impacts in the EA, delaying that analysis until receipt
of an APD.
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impacts include, but are not limited to, respiratory health problems such as shortness of breath,
asthma, chest pains and coughing, decreased lung function and even long-term lung damage.

See Megan Williams, Comments on the Air Quality Analysis for the December 2017
Competitive Oil and Gas Lease Sale Environmental Assessment (EA) in the Vernal Field Office,
Dated June 2017, DOI-BLM-UT-G010-2017-0028-EA 5-18 (July 23, 2017) (highlighting the
severity of the threats to public health and the environment posed by elevated levels of ozone and
GHG emissions) (comments and exhibits thereto attached).® And also “short-term exposure to
current levels of ozone in many areas is likely to contribute to premature deaths.” Id. at 6
(citation omitted).

Similarly, although BLM acknowledges that some of these parcels are near Hovenweep and
Canyons of the Ancients National Monuments, there is no discussion of the cumulative impacts
of oil and gas leasing and development on air quality within the Monument or other national
parks in the region. NPS identified this issue in its comments on the EA and asked that BLM
defer leasing parcels located within fifteen miles of Hovenweep. See Letter from
Superintendent, Southeast Utah Group, National Park Service, to Canyon Country District
Manager, BLM at 1 (Oct. 23, 2017) (attached). Specifically, NPS stated:

The visiting public expects high quality experiences across federal land, and we
are concerned that continuing to offer parcels for oil and gas exploration and
development in proximity to our parks will be detrimental to the experiences of
the visiting public.

Id. at 1. With regard to air quality issues, NPS stated that their concerns “were not fully
evaluated” in the EA. Jd. at 2. NPS explained further that the leasing and development of the
parcels could have significant impacts on ozone, current monitored levels of which “are very
close to the [NAAQS] standard,” and that ozone is a “concern” at Hovenweep. /d. at 3. NPS
also stated that it was “disappointed” with BLM’s inadequate analysis regarding dark night skies
and soundscapes. See id. at 4-5. In its response to these criticisms, BLM made only minor
modifications to the EA (e.g., typographical corrections, added a brief discussion of
soundscapes) but otherwise postponed its NEPA analysis to some unknown future date to be
considered, if at all, once BLM had received a proposal to develop the leases. See generally EA,
Appendix E at *1-8. As noted supra, BLM’s deferral of NEPA analysis in such a manner is
unlawful.

Moreover, the EA does not contain sufficient analysis with regard to air quality, GHG emissions,
and climate change to support a FONSI. Notably, BLM cannot make a FONSI without first
taking into account the context and intensity of the proposed action including “[w]hether the
action is related to other actions with individually insignificant but cumulatively significant
impacts.” 40 C.F.R. § 1508.27(b)(7). Because BLM failed to analyze cumulative GHG

9 Ms. Williams, an air quality expert, prepared these comments in response to the Utah BLM Vernal field office
December 2017 competitive oil and gas lease sale, however, her comments are equally applicable in the present
matter and thus SUWA incorporates them in their entirety. See also Megan Williams, Supplemental Comments on
December 2017 Competitive Oil and Gas Lease Sale Final Environmental Assessment {(EA) in the Vernal Field
Office, Dated August 2017, DOI-BLM-UT-G010-2017-0028-EA (Oct. 2, 2017) (providing supplemental comments
on the Utah BLM Vernal field office December 2017 lease sale EA) (attached).
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emissions and climate change impacts it cannot make this significance determination. The
arbitrariness of BLM’s reasoning is compounded by the significant and immediate threat posed
by climate change to the environment and public health and safety. As acknowledged in the EA:

e Warmming of the climate system is unequivocal;

¢ The warming climate has caused and will continue to have a significant impact to public
health and safety and to the environment;

e The warming is “very likely due to the observed increase in anthropogenic GHG
concentrations”;

e (il and gas development is a leading source of increased anthropogenic GHG
emissions;

e Numerous exceedances of NAAQS for ozone have been record in Grand and San Juan
counties; and

¢ Development of the Protested Parcels will contribute to the ongoing climate change
problem.

See EA at 22-25, 41-44. The impacts of climate change are and will continue to be significant.
BLM cannot avoid this reality by postponing its NEPA analysis to some unknown future date.

Given the tremendous impacts on public health and national monuments, as well as the fact that
the cumulative impacts will exacerbate federal and state air quality standards, BLM’s conclusion
that the impacts are not significant is arbitrary. Because the cumulative impacts will be
significant, BLM was required to prepare an EIS.

V1. BLM'’s Interpretation of the Purpose and Need of the EA Violates NEPA

BLM has made a critical error in its NEPA analysis: it has taken the unsupported and unlawful
position that BLM is required to satisfy the proponents’ purpose and need for the EA:

[BLM] is limited as to how much it can change an externally proposed action
before it no longer meets the goals and objectives of the proponents.

EA, Appendix E at *8. See also id. at *10 (“It is not possible to respond to the nominator’s
request, thus meet the purpose of the proposal by not offering parcels requested.”); id. at *12 (“It
is not the purpose and need of the £4, it is the purpose and need of the proposed action. The EA
simply documents the analysis that supports the Decision to lease the parcels the BLM has
decided is appropriate to lease.”) (emphases in original). BLM’s position is wrong as a matter of
law.

The Council on Environmental Quality (CEQ) has explained that
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In determining the scope of alternatives to be considered, the emphasis is on what
is "reasonable" rather than on whether the proponent or applicant likes or is itself
capable of carrying out a particular alternative. Reasonable alternatives include
those that are practical or feasible from the technical and economic standpoint and
using common sense, rather than simply desirable from the standpoint of the
applicant.

CEQ, Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act
Regulations, 46 Fed. Reg. 18026, 18027 (March 23, 1981) (emphases added). BLM’s NEPA

guidance has this same requirement:

In determining the alternative to be considered, the emphasis is on what is
“reasonable” rather than on whether the proponent or applicant likes or is itself
capable of implementing an alternative.

BLM, National Environmental Policy Act, Handbook H-1790-1 § 6.6.1 (Jan. 2008) (emphasis
added) (BLM Handbook 1790) (attached).

In National Parks & Conservation Ass'n v. Bureau of Land Management, the Ninth Circuit held
that BLM violated NEPA by interpreting the purpose and need of a proposed action so narrowly
that “only one alternative from among the environmentally benign ones in the agency’s power
would accomplish the goals of the agency’s action, and the [NEPA document] would become a
foreordained formality.” 606 F.3d 1058, 1070 (9th Cir. 2010) (quoting Friends of Southeast's
Future v. Morrison, 153 F.3d 1059, 1065 (Sth Cir. 1998)). BLM may consider the private goals
of the project proponent; however, “[r]equiring agencies to consider private objectives . . . is a
far cry from mandating that those private interests define the scope of the proposed project.” /d.
{emphases added). Notably, “the Department of the Interior has promulgated no regulations
emphasizing the primacy of private interests.” /d. at 1071, see also id. at 1072 (“As a result of
this unreasonably narrow purpose and need statement, the BLM necessarily considered an
unreasonably narrow range of alternatives.”). !

The D.C. Circuit has likewise explained that “an agency may not define the objectives of its
action in terms so unreasonably narrow that only one alternative from among the
environmentally benign ones in the agency’s power would accomplish the goals of the agency’s
action, and the [NEPA document] would become a foreordained formality.” Citizens Against
Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991). And the Tenth Circuit has
explained that while BLM is permitted to consider a project proponent’s goals and objectives
“[w]e do not perceive these authorities as mutually exclusive or conflicting.” Dombeck, 185 F.3d
at 1175. “They simply instruct agencies to take responsibility for defining the objectives of an
action and then provide legitimate consideration to alternatives that fall between the obvious
extremes.” Id. See also Environmental Law and Policy Center v. U.S. Nuclear Regulatory
Com'n, 470 F.3d 676, 683 (7th Cir. 2006) (“NEPA requires an agency to exercise a degree of

1 As noted infra, the stated purpose and need of the EA is exceedingly broad. However, despite that fact, BLM has

unreasonably defined that stated objective to narrowly accomplish only the proponents’ objectives. Although much

broader than the stated purpose and need for the project in NPCA, BLM’s interpretation of the objective of the Lease
Sale EA brings the same result: private interests are unlawfully favored.
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skepticism in dealing with self-serving statements from a prime beneficiary of the project and to
look at the general goal of the project rather than only those alternatives by which a particular
applicant can reach its own goals.”) (citation and quotations omitted).

Therefore, BLM’s interpretation of the purpose and need of the EA as necessarily requiring the
sale of all nominated leases — including all the Protested Parcels — violates NEPA.

VII. BLM Violated NEPA’s Alternatives Requirement
a. Legal Framework — NEPA Alternatives Analysis

An EA must “study, develop, and describe appropriate alternatives to recommended courses of
action in any proposal which involves unresolved resource conflicts concerning alternative uses
of available resources.” 42 U.S.C. § 4332(2)(E); see 40 C.F.R. § 1508.9(b); Greater Yellowstone
Coal. v. Flowers, 359 F.3d 1257, 1277 (10th Cir. 2004) (“An agency’s obligation to consider
reasonable alternatives is ‘operative even if the agency finds no significant environmental
impact.”” (quoting Highway J Citizens Group v. Mineta, 349 F.3d 938, 960 (7th Cir.2003)).
Though less detailed than an EIS, an EA must demonstrate that the agency took a “hard look” at
alternatives — a “thoughtful and probing reflection of the possible impacts associated with the
proposed project” so as to “provide a reviewing court with the necessary factual specificity to
conduct its review.” Silverton Snowmobile Club v. U.S. Forest Serv., 433 F.3d 772, 781 (10th
Cir. 2006) (quoting Comm. to Preserve Boomer Lake Park v. Dep't of Transp., 4 F.3d 1543,
1553 (10th Cir.1993)); see also 40 C.F.R. § 1508.9(a)(1).

The range of alternatives an agency must analyze in an EA is determined by a “rule of reason
and practicality” in light of a project’s objective. Davis v. Mineta, 302 F.3d 1104, 1120 (10th
Cir. 2002) (quoting Airport Neighbors Alliance, Inc. v. United States, 90 F.3d 426, 432 (10th
Cir.1996)). “NEPA ‘does not require agencies to analyze the environmental consequences of
alternatives it has in good faith rejected as too remote, speculative, or impractical or
ineffective[.]”” New Mexico ex rel. Richardson, 565 F.3d at 708 (quoting Colo. Envtl. Coal, v.
Dombeck, 185 F.3d 1162, 1174 (10th Cir.1999)). But the number and nature of alternatives must
be “sufficient to permit a reasoned choice of alternatives as far as environmental aspects are
concerned.” Id. (quoting Dombeck, 185 F.3d at 1174).

In an EA, as in an EIS, the range of alternatives an agency must analyze depends on its purpose
and need statement. See Davis, 302 F.3d at 1119; see also 40 C.F.R. § 1508.9(b) (requiring that
EAs include “brief discussions of the need for a proposal” and alternatives to it). “Alternatives
that do not accomplish the purpose of an action are not reasonable.” Custer Cnty. Action Ass'n v.
Garvey, 256 F.3d 1024, 1041 (10th Cir. 2001). Stated differently, “[iit is the BLM purpose and
need for action that will dictate the range of alternatives and provide a basis for the rationale for
eventual selection of an alternative in a decision.” BLM Handbook 1790 § 6.2. After “defining
the objectives of an action,” the agency must “provide legitimate consideration to alternatives
that fall between the obvious extremes.” Dombeck, 185 F.3d at 1175.

Notably, “[t]he broader the purpose and need statement, the broader the range of alternatives that
must be analyzed.” BLM Handbook 1790 § 6.2.1; see also id. § 6.6.1. “In determining the
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